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Hon. William L. Kerr, President

Beard of Regents

State Teachers Colleges

Midland, Texas Opinion No. V-848.

Re: The legality of using funds:
available under the College
Building Amendment to con-
struct and equip buildings
which will be revenue pro-
ducing,

Dear Bir:
We quote frem your request for opiniom as follows:

“You have heretofore advised our Board
of procedural matters under the Constitutional
Amendment Building Program. (Tex. Const.
Art, VI1I, Sec. 17; A. G, Opinien Nes. V-798, V-
799.) We now make further request and impose
upon you for additional epinion as to the use we
may make #f the available meney.

“Seven celleges are under the jurisdic-
tion of eour Board. The needs of the respective
schoels are varying. Fer insiance; the most
pressing need in the greater number oi eur
scheels is for class room buildings, but as to
one or perhaps two, the urgent need is for dim-
ing halls or dormitories or combination of the
twe. As W ene or perhaps twe, the pressing
need is for gymnasiums. In other werds, as
some of the schools, the need is for buildings
which would be seli-sustaiming in part and the
type of building for which revenue bonds have
been issued in the past, under the Skiles Act.
(Axt, 2654c~1, V.C.8.)
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“For the use of our Board in determin-
ing the type of buildings to be permitted under
the Building Amendment, will you please sd-
vise:

“May our Board of Regenis expend
funds available under the Buildiang Amend-
ment for:

"(1) The constructien and initial equip-
ment of dining halls, dormitories, gym-
nasiums aod other types of buildings
from which revenue irum use may be
obtained ia part;

#(2) May such available funds be used
fox the repair and medernization of old
bulldings placed upen respective cam-
passs, all to make them mere usable
apd more ativactive.”

S8ec¥on 17, Axticle VII of the Consatifution of Texas,
the College Building Amendment, provides in part ss follows:

%, . . there is hereby levied . . . a Stake
ad valerem tax on property of five cents (5¢)
. + » for the purpose of acquiring, censtructing,
and initially equipping buildings or other ipwts -
mimert improvements at the designated insti-
tutions of higher learning; and the goversing
board of each of such institutions of highexr
learning is fully autherized te pledge 2ll or
any part «f said funds alietied te such instita-
tions as hersinafier provided, te sscure bends
ot unotss issusd for Vs purpess of acquiring,
conwirucling amd ixitially equipping such bufld-
ings wx eothsr permancent improvements a¥ said
respective institulions . .. ."

By virtue of this Censtitutienal Amendment, the
governing koard of each designated institution of higher learning,
includting ¥he State Teachers Colieges, is avihorized to pledge
the tax funds thereby o be preovided and alletted 19 secure bonds
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or notes issued for the purpose of acquiring, constructing and ini-
tialiy equipping . . . buildings or other permanent improvements
at said respective institutions.” It neither describes nor fixes any
other limitations as to the types af buildings or ether permmanent
improvements which may be acquired or canstructed. Thereiore,
the bonds or notes may be issued to secure funds far the acquisi-
tion, construction and the initial equipping of any type of building
at the respective imstitutions which the governing board properly
deerns necessary in carrying vut the functiong of its educational
institution, including those types of buildings which may be con-
structed uader the provisions of Articles 2603c or 2654-1, V.C.8.

: However, Article 2603¢ provides that the construc~
tion or acquisition of the improvements therein authorized shall
be “without cost to the State of Texas,” and that any bonds issued
thereunder “shall not be an indebtedness of the State of Texas, but
shall be payable solely from the revenues to be derived frem the

" operation of said buildings.” Alse, in Artigle 265¢-1, it is pro-
vided that the acquisitien and comdiruction of the improvements
provided for therein “shall be made without coat to the State of
Texas, and no bonds issued for such improvements shall consti-
tute a debt of the State of Texas in any manner whaiseever, but
shall be a charge only against those revenues specifically pledged
for their payment.” A. G. Opinions Nosr8-1273, 0-1694, 0-1707,
0-6836, 0-6993, by prior admisistratiens. These statutes would
not preclude the issuance of honds or motes ungder Section 17 of
Article VII. However, if revenue bonds were or are te be issued
under Article 2603c or Article 2654c¢-l, then these statutes would
spply to such revenue bonds and s use of the proceeds. In other

- words, thé buildings er improvemmsais could e financed either by

the issuance of honds or netes updar Suctios 17 of Axticle VII br
by the issuance of revemue bonds under Article 26@3c or Article

- 2684c-1, but net by beth. .

It is ciexr, thereforxe, that the proceeds from the
notes or bonds insusd uader Sectien 17 of Article VII, Censtitu-
tion ¢f Texas, can bu used neither o supplement funds ebtained
iy WMe issuance of revanue bonds under Article 2683c or Article
2654¢c~1, nor to pay ihe censtruction or acquisition casts of the
immpraevements covexred by such revenue bonds, nor te pay any
purd of the interest on and principal of such bonds.

We are unable to amswer your second question cat-
sgorically because it involves fact considerations. Section 17
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provides; as stated, that the money realized frem the sale of the
bonds, shall be spant:

“for the purpose of acquiring, cons
structing, and initially equipping bmldmgs
or other permanent improvements .

As stated by the Court of Civil Appeals:

“The primary purpose of the amend~
ment , . . Was , . o for the purpese of financ-
ing the consiruction and‘equipment of build-
ings and othér permanent improvements,..”
Whiteside v, Brown, 214 S,W,2d 844 (1948),
error refused),

The amendment was referred to by that Court as it
was and is commonly denomineted, the “College Bui_ldin! Amend-
ment,* The caption on 5,J,R. 4 (the amendment as propesed by
the Legislature) states that the amendment provided:

“ A method of payment for the con-
struckion and egquipment of buildings and
other permanent improvemsents . . ,*

Construing the history of the amendment it is our
interpretaiion that it was intended by the Legislature and the peo-
ple to provide primarily for the construction or acquisitien ef
buildings, and the construction or acquisition of other permanent
improvements, There is no provision in the amendment fer the
repair of exfsting buildings out of such funds. On the conirary,
the amendment says that the participating colleges (except in
case of galamity) “shall not . . , receive any other state funds fexr
the acquiring or conatructing @f buildings or ether permanent im-
provements . . ,”

It wiil be noted alsg that the amendment usas the
word “indfially” in saying “for the purpose of acquiring, construchk
ing, and initially equipping buildings or other pexrmanent impreve~
ments,.” The word “initially” se used further indicates that the
people and the Legislature coniemplaied the construction or ac-
quisition of such buildicgs ¢r other permaaent imprevements as
might require *initial equipmsnt.” That part of the amendment

4w
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calling for “initial equipment” certainly does not contemplate re-
pairs. “Initial squipment” indicates squipment for the first tishe.

¥ “ropuirs” and similar operations may be paid
for out ef Cellege Amendment money, then the Legislature is pro-
hibited under the prevision quoted abeve frem making any appro-
priation for such operations during the effective life of the amend-
ment. So a college which calculated that it would receive & million
dollars under the amendmnent «mili not expend é million dollars
for the construction of buildings and initially equipping them. ]t
would have to save hack enough money to repair and remodel its
isboratories, classroems, &t ceiera, for the whoie effective life
of the amendment -~ because it could net receive any money from
the general revenue for such items during that period.

The poeple and the Leogislature intended no such
result. They intanded that the mosay should be inveated in build-
ings and similar permsansai imprevemenis at the colleges which
were s0 badly needed by them siter the late war, snd which will
be needed during the affeciive life of the amendment. It called for
capital investment of the meney -~ not the use of it fer maintenance,
alterations, and repairs.

The above is pur general interpretation of the use
of the meney contamplaied uwader ¥hs amendssent. It is conceiv-
able that the shall of a building could be 8o completely remade
and altered that the collsge would be considared as thereby “ac- -
quiring® or “cemmtructing” s neW bailding er imprevement, The
construction of a new wing on an existing huilding would doubt-
less be considered to be within the contemplation of the amend-
ment. We have as pariicular facts befere us snd will set attempt
to lay dewn any hard and fast lime as te whoen there is an “acquir-
ing” or “constructien” and whem idars is a repairing or altera-
tion. The matier rasts in the Gret instance within the sound dis-
cretion of ihe geverning besrds of the varisus institutions, The
responsibility was placed fkexe by the peaple in the adeption of
te amendmant. The geod faith and sound judgment of such gov-
erning boards wiil be given due respect by the courts should their
decisiens be quesiioned. '

SUMMARY

The Board ¢f Regents of State Teachers
. Cellages may expend ite Constitulionsl Amend-

w
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mant building funds (Tex. Const, Axt. IIl, Sec.
17) for the acquisition or construction and ini-
tial squipping of any type of building at the in-
stiiution which the Board properly deems nec-
essary in carrying out the functions of its in-
stitution, including theze types of buildings su-~
thorized 40 be constructed under the provisions
‘of Articies 2603c ar 2654c-1, V.C.S,

Suck funds may not, however, be used

% supploment funds obiained by the issuance
of revenus bopds under Article 2654c-1 or
2603¢, or to pay any part of the censtruction
or acquisition costs of the improvements cov-
ered by such revenue bonds, or to pay any part
of the principal and inisrest requirements of
such revaaus hom A. G, Opinions V-798,
V~799.

The mopsy recsived from College
Amendment bonsds wny aet bs used to make
repeirs %o exiading muh.'

fmn vary tuwly,
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